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SUMMARY. On the eve of the COVID-19 pandemic, millions of Americans were uninsured despite a booming
economy and a decade of health reform. The pandemic and its associated job losses have significantly
increased the number of uninsured Americans - predominantly low-income, working-age adults and their
families. Underlying drivers are the pandemic-triggered economic crisis, the inherent limits of the Affordable
Care Act (ACA), the 2012 United States Supreme Court’s ruling on the constitutionality of its nationwide
Medicaid expansion, and policies pursued by the Trump administration and certain states that further
restrict the ACA's reach. Especially serious during a public health emergency, the uninsured are significantly
less likely to receive necessary care and are more likely to forgo care because of cost. Health care safety

net providers established and operated under federal, state, and local law offer vital care for the uninsured
and medically underserved rural and urban populations and communities. Federal COVID-19 legislation
enacted to date appropriates funding to directly support health care providers, but the administration’s
implementation approach may be limiting the effectiveness of this funding for the highest-need populations
and communities. Beyond reforms aimed at improving how federally appropriated emergency health care
funding is spent, states should use Medicaid to foster greater safety net provider stability and should pursue
policies that promote accountability by tax-exempt hospitals with charity care obligations.

Introduction
Who are the Uninsured and How Has the Pandemic Worsened the
Problem?

On the eve of the COVID-19 pandemic — a decade after passage

of the Affordable Care Act (ACA), and during a booming economy
with historically low unemployment levels — tens of millions of
working-age Americans remained uninsured, without access either
to employer-sponsored coverage or affordable insurance through
Medicaid or the ACA's health insurance Marketplace. Although the
ACA achieved major coverage gains, government data show that in
2018, 8.5% of the population (27.9 million people) were uninsured
(Berchick, Barnett and Upton, 2019), an increase of more than one
million since 2016 (Tolbert et al., 2019).

The vast majority of the uninsured (86%) are working-age adults;
83% live in full-time or part-time working households, and 51%
have incomes less than twice the poverty level (Figure 14.1).

Nearly 60% are racial and ethnic minority Americans, who bear

the greatest health risks during the pandemic, and 75% are U.S.
citizens. Beyond those uninsured all year, millions more experience
intermittent coverage, with frequent interruptions.

States that have not expanded Medicaid tend to have the highest
uninsured rates. (Figure 14.2)

ASSESSING LEGAL RESPONSES TO COVID-19

The pandemic has illuminated both the ACA's achievements and
limitations. The Medicaid expansion and subsidized Marketplace
plans created by the ACA provide a vital coverage lifeline for those
without employer plans (See Chapters 12 and 13). But the ACA offers
relatively low Marketplace insurance subsidies, leaving policies
unaffordable for many (Gunja and Collins, 2019), even as pandemic-
induced job loss has heightened the need for an alternative
coverage source.

Marketplace shortcomings were exacerbated by the 2012 United
States Supreme Court’s decision in National Federation of
Independent Business v. Sebelius, which effectively transformed
the Medicaid expansion into a state option. As of summer 2020,
Medicaid expansion remains unimplemented in 14 states. This
leaves about 2.3 million poor adults (92% of whom reside in the
South) uninsured - too poor to qualify for subsidized Marketplace
plans because premium subsidies do not begin until household
income reaches 100% of the federal poverty level and yet ineligible
for Medicaid (Garfield, Orgera, and Damico, 2020).

The risk of being uninsured is especially pronounced among
immigrant populations. As explored at greater length in Chapter
33, the ACA excludes undocumented immigrants from Marketplace
subsidies, while publicly-funded coverage is limited to emergency
Medicaid. The problem, as Chapter 33 notes, has been further
deepened by Trump administration rules that classify Medicaid as a
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Figure 14.1. Characteristics of the Nonelderly Uninsured, 2018

form of public benefit that can threaten people’s U.S. legal status.

Decades of research shows that the uninsured are less likely
to receive necessary health care and more likely to go without
needed care because they cannot afford it (Tolbert et al. 2019).
During a pandemic, decisions to avoid care raise the risk of
community spread.

Health Care Safety Net Providers and the Response to
CcovID-19

An Overview of Health Care Safety Net Providers: Mission,
Services, and Funding

Safety net providers defined. The health care safety net can

be thought of as a class of providers of both institution-based
and outpatient care whose principal purpose is to care for low-
income and medically vulnerable patients and communities at
risk for exclusion because of multiple factors: structural racism;
underlying social and economic circumstances; geographic
isolation; or disability or health status. Safety net providers are
characterized by significantly higher-than-average numbers of
Medicaid and uninsured patients and location in, or service to,
communities, patients, and populations considered medically
underserved because of poverty, elevated health risks, and serious
provider shortages.

Beyond what can be thought of as the core health care safety net
are tax-exempt hospitals that may not be considered safety net
providers but that have a “community benefit” obligation under
Section 501(c)X3) of the Internal Revenue Code. At a minimum, this
obligation requires tax-exempt hospitals to operate transparent
financial assistance programs for patients and to make this

assistance accessible. States and localities may impose additional
charity care obligations, such as establishing a minimum level of
hospital financial assistance expenditures.

Laws Establishing and Directly Supporting Safety Net Providers

Certain providers assume special prominence in any health care
safety net discussion. Some safety net providers operate under
the authority of state and local law, such as public hospitals

and hospital authorities, state and local health agencies, and
community nonprofit health care organizations. Others are
creatures of federal law. The Public Health Service Act (PHS Act)
establishes community health centers (CHCs), family planning
programs, and programs serving people with mental illness and
substance use disorders. The Ryan White Care Act funds services
for people living with HIV/AIDS. Title V of the Social Security Act
authorizes state maternal and child health programs, while the
Indian Health Service (IHS) and related programs operate under the
Indian Health Care Act.

State laws play a major role in the activities of all safety net service
organizations, even in the case of federally-administered programs
such as the IHS and CHCs. States requlate health care practice

and establish medical liability rules (both the IHS and CHCs are
protected against medical liability claims through the Federal Tort
Claims Act).

Regardless of the laws under which they operate, safety net
providers share certain distinctive features:
» aprimary focus on certain vulnerable populations with
heightened health and social needs;
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14.2. Uninsured Rates among the Nonelderly by State, 2018

« serviceslocated in or designed to reach low-income and
medically underserved communities and populations(e.q.,
people with serious physical or behavioral health conditions,
farmworkers, or people experiencing homeless);

- provision of free or reduced-cost care to low-income patients;

« services that span health and social service needs and include
supportive services such as care management, transportation,
translation, and community outreach; and

- financial reliance on a combination of Medicaid and grant or
other public support such as dedicated taxes, in the case of
public hospital authorities.

The federal grants that fuel safety net provider operations come
with conditions of participation, such as location in or service to
medically underserved communities, making free and reduced-
cost care available to residents of the service area, and making
certain types of care available. Examples are CHC and family
planning operating grants under the PHS Act, maternal and

child health funding under Social Security Act Title V, grants for
behavioral health under the PHS Act, and other PHS Act screening
and treatment programs administered by state public health
agencies and overseen by the Center for Disease Control and
Prevention (CDC). States also may provide supplemental grants
that create additional requirements regarding services to be
offered and populations to be served. Additionally, public hospitals
and hospital authorities may receive operating support through
dedicated taxes that carry their own service obligations.

Safety net providers are best known for their services targeted

to high-need communities, but public hospitals also may be a
principal source of highly specialized care for the entire population,
such as Level 1trauma care or highly-advanced newborn intensive
care. Furthermore, during a public health pandemic, safety net
providers assume a role as public health first responders for their
communities, an essential activity for the entire population since
pandemics know no geographic boundaries.

The Role of Medicaid Funding

Maintaining a safety net depends virtually entirely on public
financing because of the work the health care safety net does

and the patients and communities it serves. As the nation’s most
important insurer for the low income population, Medicaid is a
central funding source for virtually all types of health care safety
net providers. Medicaid is essential to health care safety net
survival because, as a primary source of insurance for the low
income population, it accounts for a major portion source of health
care safety net operating revenue. For some safety net providers,
Medicaid payment is governed by special rules. For example,
payment to CHCs (known as “federally qualified health centers”
(FOHCs)under Medicare and Medicaid) is governed by a prospective,
per-encounter rate-setting formula known as the prospective
payment system (PPS) that applies to both Medicare and Medicaid.
This formula effectively yields a bundled, per-encounter rate for
covered services tied to operating costs. The PPS system also
governs payments to rural health clinics (RHCs) designated as such
under Medicare and Medicaid because of their location in rural,

n2



medically underserved communities experiencing primary care
shortages and their use of midlevel health professionals, such as
nurse practitioners and physician assistants. Hospitals may qualify
for disproportionate share hospital (DSH) payments under Medicare
and Medicaid and also may be deemed Critical Access Hospitals
(CAH) for purposes of payment under both programs.

States also have substantial leeway to shape safety net provider
Medicaid payment rules. They have the flexibility to recognize
costs not typically paid in private practice settings(e.qg., care
management, transportation, translation), compensate providers
at higher rates given greater intensity of care needs, or pay

for services in offsite settings such as homeless shelters or
farmworker camps.

By reducing the financial burden of uncompensated care,
Medicaid's (DSH) payment system is especially important for
safety net hospitals (MACPAC 2020). Unlike the general Medicaid
program, federal DSH payments to states are subject to an
aggregate upper limit. Although states have considerable leeway
over how to allocate their annual DSH allotments, certain hospitals
are "deemed”(i.e., mandatory) DSH recipients because they

treat an exceptionally high level of low-income patients. These
hospitals may also receive other supplemental Medicaid payments
authorized under law.

Figure 14.3. COVID-19 Provider Relief Fund: Overview of HHS Distributions to Date'

Medicaid's centrality to the safety net is evident initsrole as a
funder of care. The program is the single largest funder of HIV/
AIDS care, family planning services for low-income patients,

and treatment for people experiencing serious mental iliness or
substance use disorders. CHCs derive 44% of their operating
revenue from Medicaid (Rosenbaum et al., 2019). Compared to
other hospitals, safety net hospitals derive a significantly greater
proportion of their operating revenue through Medicaid (MACPAC
2016). Medicaid insures one in four IHS patients (IHS, 2020).

As patient visits and admissions for non-COVID reasons have
plummeted during the pandemic, so has Medicaid revenue, creating
a major survival test for safety net providers, even as their costs of
adapting to and treating COVID have skyrocketed. Weekly federal
CHC reporting data provide insight. Over the April-dJune period
alone, CHCs experienced a 38 % visit decline nationwide, with

an estimated $3.2 billion in Medicaid revenue losses (Shin et al.,
2020). Federal CHC funding alone is far below the amount needed
to offset steep insurance revenue losses, and safety net providers
have reduced services, closed sites, and laid off staff. Telehealth
likely has mitigated some of the losses, particularly for primary
care, but the jury is out on how well telehealth can substitute forin-
person care in the case of medically vulnerable patients and on how
effective telehealth has been in keeping providers afloat.

1. Manatt Health analysis, based on HHS" June 9 press release; HHS Provider Relief Fund FAQs as of June 20, 2020; and Medicaid/CHIP Provider

Relief Fund Payment Forms and Guidance.
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The Federal Response To Date

By early June, Congress had enacted four laws that together
establish a series of public and private insurance reforms (which
are explored in other chapters) as well as direct emergency health
care funding aimed at covering the cost of the COVID response

and stabilizing health care providers. In addition to the Provider
Paycheck Program (PPP), for which health care providers may be
eligible, these laws provide $175 billion in funding to offset provider
losses and help defray unreimbursed COVID-related costs.

Figure 3 shows the various funding streams available to health
care providers directly. Essentially, the Trump administration has
established two online distribution mechanisms: the CARES Act
Provider Relief Fund, and a COVID-19 provider uninsured claims
reimbursement fund to cover testing and treatment costs (HRSA,
2020). The uninsured claims reimbursement fund operates as a
capped $2 billion federal allocation covering claims in connection
with testing or treatment for “uninsured individuals with a COVID-19
diagnosis on or after February 4, 2020." Because a diagnosis

is needed, asymptomatic testing costs appear to be excluded.
According to the administration, provider payments “generally” will
be at Medicare rates, “subject to available funding.”

The Provider Relief Fund consists of a general fund as well as

a series of “targeted” funds aimed at specific providers and
populations: rural health; “high-impact distribution”; skilled nursing
facilities; Indian Health Service (including IHS urban centers);
“safety net” hospitals; and Medicaid providers as well as providers
caring for children insured through separately-administered
Children’s Health Insurance Programs (CHIP). (Most states now use
their CHIP funding at least in part to enhance coverage for children
through Medicaid rather than separate CHIP plans).

The Medicaid targeted fund was not unveiled until weeks after

the general fund came online, after protests by Congressional
leaders, state Medicaid agencies, and Medicaid experts pointed

to the length of time taken to move funding into action for the
highest-need communities. Experts also pointed to the General
Fund's built-in bias against providers, since to date the Fund has
favored providers with high net revenue, while safety net providers
typically have very low operating margins. The Medicaid Fund

bars aid to Medicaid and CHIP providers that received any amount
of assistance from the General Fund, even though they would

have had no way of knowing about a Medicaid Fund as yet to be
established, and even if they return the General Fund allotment
they received. Indeed, administration policy provides that simply
being eligible for small payments out of the General Fund is
enough to disqualify safety net providers from receiving targeted
Medicaid funds. Moreover, unlike the other funds, applicants to
the Medicaid Fund must go through additional procedural steps.
Further complicating matters, in developing the Medicaid Fund, the
Trump Administration devised its own distribution formula rather
than consulting closely with state Medicaid agencies regarding the
criteria and qualifications that should guide the allocation process.

The shortcomings evident in the Medicaid Fund must be
understood against the fact that the administration also has
refused to give Medicaid agencies flexibility to provide additional
assistance to hard-hit providers in the form of grants that do

not have to be repaid - something that past administrations,
Republican and Democratic alike, have permitted (Rosenbaum and
Handley, 2020).
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Recommendations for Action

Federal government:

The federal government should
increase its support for health

care safety net providers by better
targeting federal emergency provider
grants, giving states greater Medicaid
flexibility to help safety net providers,
and helping uninsured patients gain
access to the Provider Uninsured
Claims Fund.

HHS should increase the targeted
Medicaid Fund and lift restrictions
against assisting high-Medicaid-reliant
providers that qualify for limited help
from the General Fund.

Rather than attempting to control
distribution, HHS should allocate
targeted Medicaid Funds directly to
statesin order to better ensure a more
coordinated strategy with additional
state reforms.

The HRSA Uninsured Claims Fund
should be reformed to operate with
greater transparency in terms of
which providers receive funding and
accessible help for patients in need of
financial assistance, including help in
languages spoken by the community.

HHS should lift restrictions that prevent
use of the fund by certain safety net
providers. Specifically, there should

be no bar against receipt of funding by
Ryan White Care Act (RWCA) clinics that
also receive RWCA funding for costs
associated with HIV/AIDS treatment.

Congress should appropriate additional
direct payment funding to providers.

Congress should instruct HHS to open
the targeted Medicaid Fund to health care
providers obligated under federal, state,
or local law to providing free and low-cost
care to the uninsured, regardless of
whether providers also have received
help through the General Fund.

Congress should direct HHS to
administer the uninsured claims fund
with greater transparency to patients
while restricting access to such funding

to hospitals that are deemed DSH
hospitals and tax-exempt hospitals that
can demonstrate that they maintain

a published and accessible financial
assistance policy as required under the
Internal Revenue Code.

Congress should give state Medicaid
programs the flexibility to make
retainer payments to Medicaid
providers that furnish elevated levels of
health care to medically underserved
populations and communities.

State governments:

« State Medicaid Agencies should adopt

the following strategies to help safety
net providers.

States should consider adjusting
payment rules rates to recognize
extraordinary investment and
operational costs incurred in adapting
to COVID testing and treatment.

States should add payment for services
furnished in nontraditional care
settings and payment for telemedicine
care, both of which are permitted
under § 1135 of the Social Security

Act (Rosenbaum, 2020) and through
regular state Medicaid plan amendment
process.

States should pursue demonstrations
under HHS's Social Security Act § 1115
special research and demonstration
authority that enable states to
expand eligibility and benefits on an
experimental basis.

States should use Medicaid managed
care to expand safety net provider
relief, including moving to partial
capitation payment methodologies

for primary care services furnished by
network safety net providers in order to
improve revenue flow.

States should take advantage of

an existing federal option to make
additional stabilization payments
(known as retainer payments) for
habilitation and personal care services,
even though the administration has

2020 -«

barred retainer payments for other
types of providers.

States also should instruct their
managed care plans to speed the
credentialing of out-of-state COVID
testing and treatment providers
serving residents living in border areas
and streamline utilization and medical
management requirements.

States should expand and strengthen
the duties of tax-exempt hospitals,
particularly those with net revenue that
exceeds the statewide average.

States should supplement tax-
exempt hospitals’ financial assistance
obligations under § 501(cX3) by setting
targeted dollar assistance levels
pegged to hospitals’ net revenue and
should ensure that all tax-exempt
hospitals offer accessible application
assistance patients, adapted to the
languages spoken in the community.
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