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Paid Leave and Unemployment 
Insurance during the Pandemic 
and Beyond
Sharon Terman, JD, Legal Aid at Work; Michele Evermore, MS, National Employment Law Project 

SUMMARY. The pandemic has exposed and heightened the need for policies that enable all workers to stay 
afloat financially and care for themselves and their families during times of crisis. Two vital such policies are 
job-protected paid leave and unemployment benefits. Supports for working families and individuals who lost 
work during the pandemic have been a lifeline for many, but have not fulfilled their promise for millions more, 
intensifying pre-existing inequities and causing lasting harm to already marginalized communities. Despite 
evidence that paid sick leave saves lives, Congress let COVID-19 emergency paid leave protections expire in 
December 2020, in the midst of a worsening public health crisis and an unprecedented number of women 
leaving the workforce, often to provide care. Similarly, the extra $600 unemployment benefit expired at the 
end of July 2020 with only a temporary executive memorandum to follow, that added $300 to regular benefits 
for about six weeks. Other extensions, including extra weeks of benefits available for workers eligible for 
regular unemployment, and the supplemental program available for people who do not qualify for regular 
unemployment, lapsed on December 26, 2020. While an extension of all of these provisions was signed by 
the president on December 27, that delay has meant weeks-long lapses as states retool outdated systems to 
continue to pay benefits. This Chapter offers lessons learned and policy recommendations that center the 
needs of low-wage workers, women, and people of color by ensuring robust job and income protections to 
build a path to an equitable recovery.

Introduction
As discussed in Volume I, in March 2020, Congress enacted 
temporary emergency paid sick and family leave and expanded 
unemployment benefits, but both policies had serious gaps that 
left millions without crucial income and job protections. These 
gaps disproportionately have affected women, people of color, 
workers earning low wages, and immigrants. This Chapter offers 
lessons learned, highlighting that while these policy responses 
have helped avoid even graver health and economic crises, 
implementation barriers and gaps in coverage have contributed 
to disparities in health and economic outcomes for women and 
communities of color. With the pandemic raging and the country 
facing record numbers of infections and deaths from COVID-19, 
bold action is required to ensure that working families have the 
income and job protections needed to recover, care for their 
families, and get back to work. The Chapter concludes by offering 
policy recommendations to guarantee equitable paid leave and 
improve unemployment insurance in order to protect the health 
and economic security of all Americans, especially those most 
impacted by the pandemic. 

For more information on job and income protection, please see 
Chapter 28 in Assessing Legal Responses to COVID-19: Volume I. 

Paid Leave and Unemployment Insurance: Lessons 
Learned and Challenges Ahead 
Paid Leave

As discussed in Chapter 28, Volume I, the Families First Coronavirus 
Response Act (FFCRA) enacted in March 2020 represented the first 
time the federal government guaranteed workers the right to paid 
leave. The Act provided two weeks of emergency paid sick leave 
for a variety of reasons specific to COVID-19 health and caregiving, 
and 12 weeks of emergency paid leave for parents whose 
children’s schools or child care was closed, virtual, or unavailable. 
A temporary measure effective April 2020 through December 
2020, it applied only to employers with fewer than 500 employees, 
and granted employers of health care providers and emergency 
responders the ability to deny workers’ requests for leave. It also 
allowed businesses with fewer than 50 employees to deny leave 
to parents who needed to care for children whose schools or child 
care were unavailable.

http://covid19policyplaybook.org
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A recent study found that the emergency paid sick leave 
requirement of the FFCRA helped slow the spread of the virus, 
leading to 417 fewer reported cases of COVID-19 per state per day in 
places where workers gained access to paid sick leave as a result 
of the FFCRA (Pichler et al., 2020). These findings comport with 
prior research showing that workers are more likely to follow public 
health guidance and stay home when sick if they know they their 
jobs and pay are secure.

While a critical part of the country’s response to COVID-19, the 
FFCRA had major shortcomings, excluding millions of workers, 
disproportionately those earning low wages who were on the 
frontlines of the crisis in large chain grocery stores, pharmacies, 
restaurants, retail stores, warehouses, and health care settings. 
In September 2020, the Department of Labor (DOL) narrowed 
the scope of the health care provider and emergency responder 
exemptions to the FFCRA as a result of a federal court’s invalidation 
of the prior regulation as overbroad. Even still, millions of workers 
were left out from the paid leave requirements, with workers 
earning low wages and workers of color more likely to be excluded. 
Similarly, the Department of Health and Human Services found 
that the parents most likely to be excluded as a result of the small 
business exemption were disproportionately low-income workers 
(Meade & Winston, 2020). These gaps exacerbated pre-existing 
disparities, as those falling through the cracks were also less likely 
to have employer-provided paid leave or the ability to work from 
home.

Beyond gaps in coverage, experience with implementation has 
revealed other significant barriers to access. Many workers 
who were eligible for FFCRA found themselves needing more 
than the two weeks of leave provided because they experienced 
complications from COVID-19. And given the increasing level of 
community spread, countless essential workers — many of whom 
live in multigenerational or multifamily households — have faced 
multiple exposures, each instance requiring them to quarantine for 
up to two weeks, even though they may have exhausted their sick 
leave entitlement with the first exposure. While some states and 
localities stepped in to fill the gaps in FFCRA coverage, these laws 
typically covered narrower reasons for leave, and did not extend 
the total duration of paid leave available, nor did they provide a 
new bank of leave for each qualifying circumstance. As the study 
assessing the impact of the FFCRA noted, “If employees take their 
emergency sick leave as a precautionary measure or because they 
are quarantined for the standard time of two weeks, they obviously 
are unable to take paid sick leave again, which may force them to 
work sick and potentially spread the virus in the future”  (Pichler et 
al., 2020).

The child care leave provision of the FFCRA also proved 
insufficient, plagued by the same gaps in coverage and inadequate 
duration of leave. Though this provision afforded 12 weeks of leave, 
by the end of 2020, millions of families had gone without in-person 
school or child care for many months. Further, as noted in Volume 
I, the wage replacement rate for caregiving and child care leave 
under the FFCRA was far too low.

Moreover, an Inspector General report found that the DOL was 
not adequately implementing or enforcing FFCRA claims (OIG, 
2020). The agency waited four months after passage of the Act 
to launch a public awareness campaign, only after advocates 
had urged them to do so for months (Chapin, 2020). As a result, 
a June poll found that 44%of voters had heard nothing or very 
little about the emergency paid sick days law, and the majority of 
voters (54%) had heard nothing or very little about the extended 
school closure/child care leave (Lake & Carpenter, 2020). State 
and local efforts to educate workers about paid sick leave likewise 
have had varying levels of success, in part due to the complexity 
and rapidly changing nature of the laws. Some initiatives to 
disseminate information about paid leave via public health channels 
like COVID-19 testing and contact tracing, as well as through 
community-based organizations, have shown promise, but have not 
been adopted systematically.

These barriers have hampered the ability of the FFCRA to keep 
working parents, especially mothers, employed. Women have 
always shouldered the bulk of family caregiving, and the pandemic 
has only exacerbated the caregiving crisis, requiring even more 
care for children, elderly relatives, and ill loved ones. These factors 
have contributed to an exodus of women from the labor force, 
particularly for women of color, who are also overrepresented in 
sectors with the greatest pandemic-induced job losses such as 
care and service work (Madowitz & Boesch, 2020). In September 
2020 alone, 865,000 women left the workforce, compared to 
216,000 men (Long, 2020). An analysis by the National Women’s Law 
Center found that in December 2020, the U.S. economy lost 140,000 
jobs, all of which were held by women (Ewing-Nelson, 2021). In all of 
2020, 2.1 million women dropped out of the labor force, including 
564,000 Black women and 317,000 Latinas (Ewing-Nelson, 2021). 
As of December, Asian women had the highest rates of long-term 
unemployment (Ewing-Nelson, 2021). Without equitable paid leave 
and other policies that center the needs of women of color and 
workers earning low wages, this “she-cession” will have a long-
lasting impact on the economic stability of women, families, and 
entire communities.

Yet rather than fix the problems with the FFCRA and expand 
coverage to all workers, Congress let the right to paid leave 
lapse entirely at the end of 2020. This decision came at the 
precise moment that the virus was raging across the country, 
with people of color experiencing higher infection and death 
rates due to enduring systemic racism and social and economic 
inequities, including lack of access to paid leave. The Consolidated 
Appropriations Act enacted in December 2020 extended tax 
credits for employers who voluntarily provide paid leave under the 
FFCRA through March 2021, but failed to extend the emergency 
paid leave requirement itself. Moreover, the tax credits are only 
available to employers who were previously covered by the FFCRA, 
and only for leave given to workers who had not already exhausted 
the entitlement in 2020. Many of the state and local emergency 
paid leave laws that filled the gaps in the FFCRA were tied to the 
duration of the federal Act, and also expired at the end of 2020. As 
a result, on January 1, 2021, as many as 87 million workers across 
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the country lost the right to paid leave at a time when the country 
faced a record death toll from COVID-19, hospitals were filling up, 
many schools and daycares remained closed, and an even more 
contagious variant of the virus was spreading. Compounding these 
challenges, Americans will now also need time off work to receive 
the vaccine and recover from any associated side effects. The need 
for universal, equitable paid leave policy is therefore more urgent 
than ever.

Unemployment Insurance 

Prior to the COVID-19 pandemic, it was clear that unemployment 
systems were ill-prepared for a recession (Evermore, 2019). 
However, the lengthy delays in initial certification and 
recertification greatly exceeded all expectations. Most importantly, 
researchers at the California Policy Lab have discovered that the 
number of people filing new claims has continued to remain steady 
for months. The economic recovery is taking longer in lower income 
communities. Even though it is much more difficult for Black and 
Latino workers to receive benefits, the share of Black workers 
within the workforce in California recertifying for benefits weekly 
is two and a half times the share of the white workforce claiming 
benefits (Bell et al., 2020). 

States have experienced great difficulty paying benefits in a timely 
manner. First, they entered this recession with historically low 
administrative funding while claims were at a historic high. To 
put things into perspective, the highest number of new claims on 
record was 695,000 in a week in October 1982. Starting in mid-
March 2020, a week of 3.3 million new claims was followed by two 
weeks in a row of 6.6 million new claims. From the start of the 
pandemic through January 2021, more than a million new claims 
were filed every single week. Outdated technology systems played 
a major role in lack of access. Only 16 states had fully upgraded 
their systems from 1970s COBOL mainframes by the start of the 
pandemic, and some of those upgrades were designed to keep 
claimants out of the system, such as the CONNECT system in 
Florida. All state systems have been over-calibrated to detect 
overpayments to the detriment of paying legitimate claims. A strike 
team commissioned in California pointed out a problem that likely 
is true in most states — the flags designed to stop overpayments 
only stopped regular applicants. Meanwhile, a sophisticated 
international fraud ring that attacked states was not deterred, 
only actual claimants answering questions in ways that raise flags. 
States have stopped payments on millions of claims due to this 
ring, and clearing flagged claimants can take weeks or months.

While fraud is generally rare in unemployment insurance (UI) 
programs in general, this crime ring appears to be using data 
breaches to impersonate workers and apply for benefits on their 
behalf. It has hit most, if not all, of the 53 jurisdictions and has 
resulted in millions of claims for innocent unemployed workers 
to be flagged as potential fraud, leaving the burden on those 
claimants to prove who they say they are and holding up benefits 
for weeks or months. As a result, states are also now implementing 
identity verification software in response to attacks from the 
crime ring. However, identification requirements in the context 
of voting laws have proven to create a hurdle to access for people 

of color, rural voters, people with limited English proficiency who 
have difficulty navigating identification software, and people with 
low incomes. While identity is largely required for much work, it is 
unclear whether new identification requirements will affect access 
to unemployment. 

The omnibus and relief package that passed Congress and was 
signed by the president on December 27, 2020, contained several 
key provisions that extended benefits and added important 
protections. First, existing programs were extended by 11 weeks, 
and people who qualify for those benefits but have not exhausted 
eligibility can continue to receive these benefits up to and including 
the week of April 5, 2021. It also extended important provisions 
of FFCRA and CARES through March 14, 2021, such as full federal 
funding of a permanent program that extends regular UI benefits 
during periods of high unemployment called Extended Benefits, a 
temporary waiver on interest usually charged to states when they 
have to borrow from the federal government when their state trust 
fund runs out, and 50% reimbursement for non-profit, state and 
municipal employers who do not pay UI taxes but reimburse the 
state for benefits claimed. 

The relief package also offered critical technical fixes including 
adding a waiver for accidental Pandemic Unemployment Assistance 
(PUA) overpayments. This was critically important, as PUA was 
a new program set up quickly, often staffed with inexperienced 
personnel, was available to people who do not traditionally qualify 
for unemployment compensation and therefore inexperienced 
in filing claims, and agency guidance shifted over time. Three 
changes to PUA were issued in 2020, and many states received 
letters from the DOL Employment and Training Administration 
and Office of Inspector General informing them that they were 
improperly implementing the program. Given all of these factors, 
millions of claimants who made innocent mistakes will be flagged 
as overpaid, and given that it has taken states some time to seek 
out overpayments, those overpayments will represent tens of 
thousands of dollars per claimant.

Finally, a major problem with taxes is looming. Claimants are going 
to be surprised with a tax bill in the thousands of dollars for most 
of their earnings for last year. The massive international fraud ring 
that has attacked state UI systems did so largely through identity 
theft. Claimants who have been impersonated may receive a 
government income tax form called a 1099-G in the mail that they do 
not know what to do with. Some impersonators, however, may have 
changed the address on record for the purposes of tax reporting, 
so ID theft victims will not find out that they had a government 
tax liability until after they have filed and are awaiting their tax 
return. For example, the state of California did not offer federal tax 
withholding FPUC benefits. However, these benefits are indeed 
taxable. Other states, like Ohio, did not offer state tax withholding 
of benefits that are indeed subject to state tax.   

Conclusion
Paid leave and unemployment insurance are essential parts of 
the country’s response to COVID-19, providing lifesaving support 
to workers impacted by the pandemic. But gaps in coverage and 
implementation barriers have hindered the success of these 



COVID-19 POLICY PLAYBOOK: LEGAL RECOMMENDATIONS FOR A SAFER, MORE EQUITABLE FUTURE  •   MARCH 2021   •   WWW.COVID19POLICYPLAYBOOK.ORG   •   177

CHAPTER 29   •  PAID LEAVE AND UNEMPLOYMENT INSURANCE DURING THE PANDEMIC AND BEYOND

policies and aggravated inequities, causing lasting harm to 
marginalized communities. Below are key recommendations to 
ensure that all workers, especially women and people of color, 
have the job and income protections they need to recover from the 
ongoing health and economic crises. 

Federal government:

• Congress should pass permanent 
structural paid leave reform to 
ensure universal, equitable, inclusive, 
comprehensive paid sick days and 
paid family and medical leave for all 
workers, including for workers’ own 
health, caregiving, and bonding, as well 
as for COVID-19-related needs such 
as vaccinations and associated side 
effects and emergency child care, to 
protect jobs and economic stability 
during the pandemic and beyond.

• Congress should reimburse the cost 
of COVID-19-related leave for state 
and local government employers and 
private employers with fewer than 500 
employees, covering the full range of 
reasons including for a worker’s own 
illness and caring for others as well as 
for vaccinations and associated side 
effects and emergency child care, for 
the duration of the pandemic. 

• The Internal Revenue Service and DOL 
should coordinate to monitor whether 
employers requesting tax credits have 
followed the law and do not have any 
FFCRA complaints pending against 
them.

• DOL should vigorously enforce paid 
leave protections and conduct a 
robust multi-lingual education and 
outreach campaign, including through 
partnering with public health systems 
and community-based organizations, 
to ensure that all workers are aware 
of and can meaningfully access their 
rights to paid leave.

• Congress should appropriate sufficient 
funding for DOL to establish a central 

Recommendations for Action

Information Technology initiative 
to help states dramatically improve 
unemployment compensation 
infrastructure. This funding should 
also provide for states to upgrade 
their technical infrastructure and 
business processes centering the 
user experience of groups most 
likely to have difficulty accessing 
benefits, including people with 
disabilities, people with limited English 
proficiency, people with limited 
access to computers, and centering 
Black, Latino, Asian, and Indigenous 
communities.

•  Congress should establish clear 
minimum requirements for state 
unemployment programs to ensure 
greater access to benefits and much 
higher replacement of prior income, 
as base income has been stagnant 
for far too long, establish a national 
definition of employee that includes 
more workers in the gig economy, and 
extend benefits to other workers not 
currently eligible for benefits, such as 
undocumented workers.

• Congress should end federal taxation 
of unemployment benefits.

• Either federally or at the state level, 
governments should immediately 
commission a new study to determine 
whether new identity verification 
requirements had a disproportionate 
impact on already underserved 
communities. This could be instructive 
nationally as all states will be required 
to establish identity verification 
systems as a result of a provision in the 
new federal relief act.

State governments:

• State labor agencies should coordinate 
with DOL on enforcement of and 
comprehensive multi-lingual outreach 
campaigns regarding federal, state, 
and local paid leave rights, and 
their interaction, including through 
partnerships with public health 
systems and community-based 
organizations.

• State legislatures should offer work 
sharing, which allows employers to 
spread layoffs across hours instead of 
laying individuals off entirely, allowing 
everyone to remain employed at fewer 
hours and get unemployment for hours 
lost, and expand applicability of those 
programs.

• State legislatures should end state 
taxation of unemployment benefits.
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